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Abstract: A review of conditions of Uruguayan prisons as well as of imprisonment and its
consequences, shows that a gradual process of change in the penitentiary system has begun, aimed
at the promotion of respect for human rights of people deprived of their liberty. Given the relevance
of applied Psychology in the legal context as a discipline accompanying such process, the aim of this
paper is to inquire, based on a documentary review of data arising from early release reports in our
country between 2013 and 2017 and characteristics thereof, about the role of psychologists in this
matter and about assessment instruments mostly used in research on this issue, in order to provide
professionals with joint diagnostic criteria as well as to optimize resources and results. Overall, given
the lack of specific formal protocols that guide assessment procedures, there is a need to implement
guidelines and protocols that guarantee professional practices as well as to use diagnostic tools that
enable the unification of assessment criteria, optimizing results obtained.
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Resumen: Tras la revision de las condiciones de las carceles uruguayas y de la reclusion y sus
consecuencias, surge un proceso paulatino de cambio en el sistema, que se dirige -desde hace
varios aios- hacia la promocion del respeto por los derechos humanos de las personas privadas de
libertad. Considerando la relevancia de la Psicologia aplicada al &mbito juridico como disciplina
que acompasa dicho proceso, el objetivo de esta comunicacion es, a partir de los datos que surgen
de los informes por libertad anticipada en nuestro pais entre 2013 y 2017 y sus caracteristicas,
indagar acerca del rol del psicdlogo en este ambito y los instrumentos de evaluacion de mayor
uso en las investigaciones en la materia, para asi dotar al profesional de criterios diagnosticos
mancomunados y a la vez, poder optimizar recursos y resultados. La conclusion se centra en la
necesidad de implementar el uso de guias y manuales que garanticen las practicas profesionales, con
herramientas diagndsticas validadas, que permitan al profesional unificar los criterios diagnosticos
y optimizar los resultados obtenidos.
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Introduction

Tejero (2016) defines the role of “experts”
(peritos) as the professional exercise of issuing
an opinion with evidential value, arising from
the knowledge inherent to the expert’s science,
with a specific demand and with the purpose of
assisting the judge. In the Uruguayan General
Procedure Code, expert evidence is used when
special scientific, artistic or technical knowledge
is required (Law N°® 15982;1988).

Forensic psychological expert examination
is defined as an instrument to provide advice to
the judicial authority, through an opinion based
on a thorough assessment in a specific area and
with a particular aim (Ching, 2005). Although it
is important to underscore that expert reports are
not binding for judges, they are still a highly re-
levant auxiliary element for them (Tejero, 2016).

For the purpose of having certain procedu-
re parameters during expert assessments, there
is a Manual prepared by expert psychologists of
the Medical-Criminological department of the
Technical-Forensic Institute of the Uruguayan
Judicial Branch (hereinafter, the I.T.F., as per its
acronym in Spanish). This manual states that the
professional must take into consideration certain
characteristics when assessing the person, such
as: the fact that the subject is not willingly sub-
mitting him/herself to the assessment, stress cau-
sed by court proceedings, and the subject’s need
to present him/herself positively, which increa-
ses desirability bias and margin of error in tests
(Instituto Técnico Forense,1998; Muifioz, 2013;
Echeburta, Mufioz, & Loinaz, 2011).

In the Uruguayan context, expert psycholo-
gists provide advice to criminal justice adminis-
tration in the different stages of the process, from
initial stages for the verification of criminal facts,
until the resolution for the possible granting of an
early release.

Although the semi-structured expert inter-
view is the main and mostly used instrument du-
ring the assessment process, professionals need
to have other tools to reduce the impact of the
subjective variable, trying to reach objective con-
clusions for the resolution of assessments.

With the purpose of planning and carrying
out an assessment aimed at providing an answer
with respect to the presence of potential static
and dynamic risk and/or protective factors (Ar-
bach et al., 2015) within the framework of the
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consequences of access to the benefit of early
release, it is worth providing readers with some
information about what is established by regula-
tions. The National Institute of Criminology (he-
reinafter, NA.CRI., as per its acronym in Spa-
nish) works as of this date within the National
Rehabilitation Institute (hereinafter, I.N.R., as
per its acronym in Spanish). The National Center
of Criminological Opinions is in charge, among
other things, of conducting assessments of indi-
viduals deprived of their liberty applying for an
early release, in accordance with Art. 328 of the
Criminal Procedure Code (hereinafter, C.P.P. as
per its acronym in Spanish). This process (until
October 31* 2017) mandatorily required an ex-
pert examination carried out exclusively by te-
chnicians of the Institute, and such examination
would result in a Personality and Dangerousness
assessment (Instituto Técnico Forense, 1998)
aimed at analyzing the subject’s current psycho-
social functioning towards deciding whether or
not to recommend access to such benefit. This
was only a non-binding psychological opinion;
the actual granting or denial of early release was
the competence of the Supreme Court of Justice
(hereinafter, S.C.J.).

Before the recent reform, the C.P.P. stated
in its article 328 that the S.C.J. may grant early
release in the following cases: If the sentence is
of up to 24 months and the person has already
served half of the sentence; if the sentence is of at
least 2 years or a fine, whatever the time served;
if the person has served two thirds of the senten-
ce. It may only be denied on reasonable grounds,
in cases where the person does not show evident
signs of rehabilitation. In any case, the manda-
tory report carried out by .LNA.CRI. is required.

However, the C.P.P. had a new wording in-
troduced by Law No. 19,293 (2015) where it is
expected that the benefit of early release may be
granted to sentenced persons, who, being depri-
ved of their liberty, can be formulated a favorable
prognosis of social reintegration taking into ac-
count their behavior, personality, form and condi-
tions of life. It is considered that: if the sentence
relapses out of prison, you may request it at any
time; if the sentence was a penitentiary, it may be
requested it having served half of the sentence; in
the event that the penalty of penitentiary has been
added to eliminative security measures, it may be
requested after it has reached two thirds of the pe-
nalty. This modification of the Law supplants the
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expertise for the technical report referring to the
re-socialization skills of the prisoner, leaving asi-
de the exclusive competence of the LNA.CRI in
the evaluation for the Anticipated Freedom (Ar-
ticle 229; Law N° 19293, 2015). Subsequently,
the judge of Enforcement and Surveillance will
decide before the Public Prosecutor’s Office,
disposing of: the report of prison conduct and
the technical reports that are available referring
to the re-socialization skills of the prisoner; the
reassessment of the penalty for work and study,
and the updated criminal record. In this way we
seek to modify a procedure that until now seemed
to be very extensive since not only the expert as-
sessment carried out by the .LNA.CRI., but also
the S.C.J. which will decide whether or not to
grant early release.

Violent behavior has been considered as one
of the most characteristic elements of serious
crime and, in connection with this, the level of
dangerousness attributed to those who have com-
mitted serious crimes has been used as an ex-
planatory and predictive argument, both for the
seriousness of criminal acts, as for recidivism
(Andrés-Pueyo & Arbach, 2014; Andrés-Pueyo
& Redondo, 2007), both matters directly linked
to the assessment for early release.

The historically debated concept of “dange-
rousness” refers to the individual’s propensity to
commit dangerous and violent acts, summarizing
it with apparent clarity as the quintessential pre-
dictor of future violent behavior (Scott & Res-
nick, 2006). It assumes a static quality, a psy-
chological disposition (Arbach & Andrés-Pueyo,
2007) which might become highly stigmatizing
for the subject under assessment, this being a cli-
nical opinion reached idiosyncratically and with
conceptualization deficiencies (Arbach et al.,
2015). Since the development of criminological
psychology has shown the limited and inefficient
predictive ability of the concept of dangerous-
ness to make prospective decisions in clinical,
forensic or prison contexts, the use of the risk-
assessment concept has been promoted at inter-
national level (Andrews & Bonta, 2003).

Violent behavior risk assessment, as an al-
ternative to the dangerousness diagnosis (as a
predictor of violent behavior), states that each
type of violence has its own specific risk and
protective factors (Andrés-Pueyo & Echeburua,
2010) and that the way in which violent beha-
vior assessment is carried out and in which inter-

vention is planned has a direct impact on court
decisions, social welfare and professional work
(Ochoa-Balarezo et al., 2017).

Both in formal and informal contexts there
is a social interest to know about and predict vio-
lent behavior in individuals; in addition, there is
a need to systematize empirically-based criteria,
in order to carry out such predictions (Folino &
Escobar, 2004). Certain individual psychological
characteristics (personality traits and psycho-so-
cial skills) are considered as risk factors that have
an impact on violent behavior, predisposing the
individual to anti-social behaviors. When these
behaviors are combined with certain social fac-
tors, they give rise to serious or extreme violent
behavioral expressions. Knowing the action me-
chanisms of risk factors, triggering factors and
the interaction between them (opportunity, con-
text, characteristics of the case) allows us to pre-
dict and prevent violent behavior (Andrés-Pueyo
& Redondo, s.f; Loinaz, 2017), which is especia-
lly useful for early release assessments.

The creation of multiple violent behavior
risk assessment guides during the past decades
and the increasing adaptation thereof at an inter-
national level are evidence of the changes that
have been taking place in assessment systems.
Research at an international level shows con-
cern for the systematization of violence risk as-
sessment and, as a consequence, for the planning
and monitoring of interventions aimed at preven-
ting recidivism in this kind of behavior (Ochoa-
Balarezo et al., 2017).

The use of risk assessment instruments has
become a usual procedure for psychologists in
the United Kingdom, Australia, United States
and Denmark; however, there is a greater trend
towards actuarial tools, rather than to structured
clinical judgment tools (Singh et al., 2014). Said
instruments make it easier to receive and criti-
cally review actors in the system, making both
assessment as decision-making processes more
transparent (Mufioz & Lopez-Ossorio, 2016).

According to a survey (Viljoen, McLa-
chlan, & Vincent, 2010), the nine mostly used
instruments include: Assessing Risk for Violence-
HCR-20 (Douglas, Hart, Webster, & Belfrage,
2013) Sexual Violent Risk-SVR-20 (Boer, Hart,
Kropp, & Webster, 1998), Spousal Assault Risk
Assessment Guide- SARA (Kropp & Hart, 2000)
and Structured Assessment of Violence Risk in
Youth -SAVRY (Borum, Bartel, Forth, 2003);
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Level of Service Inventory-revised- LSI-R (An-
drews & Bonta, 1995), the Hare Psychopathy
Checklist- revised- PCL-R (Hare, 2003), Sex
Offender Risk Appraisal Guide- SORAG (Quin-
sey, Harris, Rice, & Cormier, 1998), Static-99
(Hanson & Thornton, 1999) and Violence Risk
Appraisal Guide- VRAG (Harris, Rice, & Quin-
sey, 1993).

There is a vast body of research on such
instruments which reflects the importance of in-
cluding them in new procedures (Viljoen et al.,
2010; Gacono, 2000; Arbach et al., 2015; Fazel
et al., 2012; Loinaz, 2017). Although the general
picture in Latin America shows that risk develop-
ment tools are at a budding stage of development,
the use of other type of instruments still prevails
(Singh, Condemarin, & Folino, 2013; Arbach, et
al., 2017).

This paper is aimed at bringing us closer
to the situation of forensic psychological expert
assessment in individuals who applied for the
benefit of early release, based on a documentary
review of national records.

Documentary Review
This documentary review collected informa-

tion from records of the data base of .LNA.CRI.
from 2013 to 2017. The following data were in-

quired:
e Number of individuals assessed by experts
per year

*  Type of crime appearing in the file cover
*  Prison where the person was assessed
*  Professional training of LNA.CRItechnicians
*  Type of recommendation by .LNA.CRI tech-
nicians
Once these data were obtained, resolutions
by the S.C.J. published in the Statistics section
of the website of the Judicial Power (Judicial
Power, 2017) were analyzed in relation to the
number of early releases granted and the number
of early releases denied, in general.

Results

Based on the documentary study carried
out on the records of people who were psycho-
logically assessed in the face of the request for
early release within the framework of the crimi-
nal process in Uruguay, the results that arise from
the review of the records included in the records
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control system are presented together with the as-
sessments carried out by the LNA.CRI, like the
resolutions that the SCJ takes in the same periods
(Judicial Power, 2017) regarding the granting of
anticipated freedoms between the years 2013 and
2017.

Figure 1 shows the totality of annualized as-
sessments with favorable recommendation (posi-
tive reports) and unfavorable (negative reports)
to obtain the benefit by LNA.CRI. In relation to
the resolutions of the S.C.J.!, all the concessions
and denials of anticipated freedom are also inclu-
ded on an annualized basis.

In year 2013, technicians recommended
granting 736 early release applications, while
they recommended denying such benefit in 701
cases. In the same year, the S.C.J. granted 554
early releases and denied 961.

In year 2014, there were 915 positive recom-
mendations and 727 negative recommendations.
The S.C.J. granted 728 early releases and denied
1078.

In year 2015, there were 828 favorable re-
commendations and 778 unfavorable recommen-
dations. The S.C.J. granted 666 early releases and
denied 894.

Between 2013 and 2015, there were more
positive recommendations regarding access to
the benefit of early release than negative recom-
mendations. However, the situation changed in
2016, when there were 420 negative reports and
384 positive reports. In this year, the S.C.J. gran-
ted 201 early releases and denied 676.

Finally, in year 2017, the S.C.J. granted 147 early
releases and denied 625, while .NA.CRI. issued
316 positive reports and 237 negative reports.

1 The SCJ uses the category 'No estd en estado”” (Not
applicable) for certain cases, which refers to applications that
were processed inadequately, for instance, applications that did
not comply with requirements to request such benefit or applica-
tions that were not aimed at requesting this benefit or any of the
benefits processed by the Releases Section. There are 58 such
cases in 2013, 54 in 2014, 57 in 2015, 25 in 2016, 12 in 2017.
Cases classified as ""Casos no resueltos”” (Unresolved cases)
were identified in LNA.CRI., which refer to results that were
neither positive or negative, for various reasons; for instance,
the individual was interviewed by mistake, the detainee was
not found in the corresponding prison, the detainee was on the
run, did not want to attend the interview, passed away, refused
to answer questions, or did not comply with legal requirements:
he/she had not served half of his/her sentence yet, among oth-
ers. Data do not provide information on what happened with
these individuals afterwards; that is, there is no information
on whether they were interviewed later on or not. There are
123 such cases in 2013, 202 in 2014, 324 in 2015 and 237
in 2017. There is no information available for year 2016.
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Figura 1

Totality of reports and resolutions between 2013 and 2017

Discussion

The study was aimed at describing the cha-
racteristics and procedures inherent to the role of
psychologists as court advisors in early release
applications in Uruguay, through a theoretical
review of the issue and the presentation of fi-
gures referring to expert assessments conducted
between 2013 and 2017, which problematize the
need to review professional practices in accor-
dance to what international publications recom-
mend in terms of forensic-psychological expert
assessments. The main aim was to show, for the
first time, information relative to the Uruguayan
general situation as for psychological expert as-
sessments for early release applications.

With regard to preliminary findings of this
documentary review, the analysis of expert as-
sessments carried out reflects a need to compu-
terize reports with higher quality; results show
a decrease in the number of expert assessments
and resolutions which responds to — among other
things — a need for more human resources, as
well as to the lack of guides to direct professional
practices.

It was also found that, except for a few ex-
ceptional cases, the only technique used was
interviews. Although there are claims that tests
and other assessment techniques aimed at grea-
ter objectivity have to be used carefully, based
on planning that takes into consideration their
use, application time, scientific quality and limi-

tations, risk assessment instruments in the field
of expert assessment are advantageous in many
ways (Mufioz & Lopez Ossorio, 2016).

The documentary review showed a lack of
criteria for the unification of concepts such as
rehabilitation, progressivity, re-socialization pro-
cess or vulnerability to crime. In addition, we ob-
served minimum use of specific assessment tools
of the forensic field taking into account the spe-
cific characteristics of the population assessed.
Results also reflect the difficulties faced daily by
technicians when they assess a discharge plan
(as a risk factor and as a protective factor) when
individuals assessed lack social networks or any
chances to enter the labor market in a stable and
formal manner after they leave prison. More im-
portantly, the thoroughness required to show a
possible relation between a personality structure
and a criminological prognosis.

From February 2013 to December 2017, the
S.C.J. granted 2296 early releases, there being
a total of 3179 favorable recommendations and
2863 unfavorable recommendations by I.NA.
CRI. The number of assessments made does not
correspond with the number of resolutions issued
by the S.C.J., possibly due to a lag in proces-
sing times, which is a weakness when it comes
to analyzing the correlation between data. Since
this is a resolution that implies access by subjects
to their freedom of movement before serving
their full sentence, taking into account the diffe-
rent repercussions of this (mainly regarding more
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violent crimes), and that in most cases (except in
2017) S.C.J. resolved in favor of positive reports,
the scientific quality of expert assessments is va-
lued as highly relevant and they have evidential
value for the S.C.J.

Taking into consideration the complexity of
the role of experts, the lack of local bibliographi-
cal sources and consultation with qualified infor-
mants, it becomes clear that . NA.CRI. does not
have, to this date, a formal professional practice
guide available to the public, to guide, suggest
and standardize the step-by-step process for fo-
rensic-psychological assessments. However, in
the field of forensic psychology and in different
areas, there are significant and highly recommen-
ded guides for professionals (Colegio Oficial de
Psicologos de Madrid, 2009; Asociacion de Psi-
co6logos Forenses de la Administracion de Justi-
cia, 2018; American Psychological Association,
2013; Colegio Oficial de Psicologia de Catalun-
ya, 2014; Instituto Nacional de Medicina Legal y
Ciencias Forenses, 2010; Fiscalia de Chile, 2008;
Ruiz, 2014; Instituto de Medicina Legal y Cien-
cias Forenses, 2016; Judicial Power, 2008).

The creation of professional practice guides,
the implementation of forensic assessment tools
adapted to our population, which allow profes-
sionals to unify assessment criteria and optimize
results obtained, a better systematization of data
and the promotion of research in this field, are
necessary adjustments to continue developing
this area.

One of the main reviews to current practices
that is worth pointing out is the urgency to un-
derstand that the role of experts, as indicated by
the concept itself, indicates a specialty in a speci-
fic area and this forces professionals in this role
to have specific training addressing particular as-
pects of the field.

Working from the perspective of violent
behavior risk assessment instead of estimating
levels of dangerousness implies not only a step
forward in terms of the thoroughness of the
expert’s work, but also a way of thinking about
how to manage this risk taking into account that
it is dynamic, situational; in other words, taking
into consideration that there are several risk fac-
tors that have an impact, apart from individual
factors. Nevertheless, it is worth emphasizing
that it is important for technicians to know tools
and to be able to select the adequate tool for each
case, paying special attention to the predictive
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effectiveness thereof, but also to the accuracy re-
quired to define what will be assessed, for what
purpose and how.

The apparent transition towards a better ove-
rall picture in Latin American practices (Singh,
Condemarin, & Folino, 2013) should be an in-
centive when it comes to future research, and
Uruguay cannot miss out on this challenge.
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